[For use in provisionally designating pregnancy-related absences in CA when employer has not yet received sufficient medical information to determine that the leave qualifies under the FMLA/CFRA/PDA]
Dear __(Employee Name)__:

I am writing in response to your request for a leave of absence due to a pregnancy-related condition.  We understand that you are requesting a leave of absence from __(Date)__ to __(Date)__

Because your leave of absence is due to a pregnancy-related condition, we have provisionally designated it under the Family and Medical Leave Act (“FMLA”) and the Pregnancy Discrimination Act (“PDA”).  Under the PDA, if you have a qualifying disability, you may take up four months of unpaid leave for disability due to pregnancy, childbirth, or a related medical condition.  If you are eligible, 12 weeks of that time will count toward the 12 weeks of leave to which you may be entitled under the FMLA in a rolling 12-month period (counting backward from the date you use any leave).

In order to qualify for FMLA and PDA leave, you are required to provide us with a medical certification from your health care provider verifying your pregnancy-related disability and your need for leave.  We ask that you provide the medical certification as soon as possible, but no later than __(Date)__.  If you do not submit a medical certification by __(Date)__, your absences may not qualify under the FMLA and PDA, and may be considered unexcused, which may result in discipline up to and including termination.  

After receiving your medical certification, we will inform you if your absences qualify or not under the FMLA and PDA.  If your absences do qualify under the FMLA and PDA, the requirements described in this letter and the attached copy of the Company’s policy will apply to you.  If your absences do not qualify under the FMLA and PDA, we will determine if you are eligible for any other leave of absence and, if not, may require that you return to work immediately.

After your physician has certified that you are no longer unable to work due to a pregnancy-related disability or you reach the four-month maximum time for pregnancy-related disability leave (whichever occurs first), you may continue your leave of absence for birth-bonding (even if your child has not been born yet).  [Note – An employer has the option to state that this addition 12 weeks starts only if the child is born by the date the pregnancy-related disability leave ends, even if the child is not yet born – we recommend this approach because it starts the clock running on CFRA leave earlier than it otherwise would and is administratively easier.]  If you decide to continue your leave of absence for birth-bonding, your leave time will be designated under the California Family Rights Act (“CFRA”), which entitles you to take up to 12 weeks of leave to bond with your newborn child.  Birth-bonding leave must be concluded within one year of the birth of your child.  Leave taken under the CFRA for birth-bonding runs concurrently with any remaining FMLA leave for which you qualify.  Please note that you will be required to provide a copy of the certification that you are fit-for-duty before you return to work.

During your leave of absence, we will maintain your health benefits under the same conditions as if you continued to work.  If you do not return to work following your leave for a reason other than an approved continuation of your leave or other circumstances beyond your control, you may be required to reimburse us for your share of health insurance premiums paid on your behalf during your leave.

In order to continue your health benefits during your leave, you are required to continue to pay your portion of your premiums for health insurance.  Specifically, you need to make premium payments no later than the 15th of the month.  [This may need to be modified to comport with company practices.]  You have a minimum 15-day grace period in which to make premium payments.  If payment is not made timely, your group health insurance may be canceled, provided we notify you in writing at least 15 days before the date that your health coverage will lapse.  Alternatively, at our option, we may pay your share of the premiums during your leave and recover these payments from you upon your return to work.

Your leave is unpaid, although as of __(Date)__ you have approximately __(#)__ accrued sick hours which you are required to substitute for unpaid time during your leave of absence, except while taking leave for birth-bonding.  Once your sick time is exhausted, you have __(#)__ accrued vacation hours, which you are required to use during your leave, except while you are on the PDA portion of your leave of absence.  [Note – An employer may  require employees to use vacation (except during PDA leave), but may elect to give the option to employees.]

Upon returning from leave, you will be reinstated to the same or an equivalent job with the same pay, benefits, and terms and conditions of employment, although you have no greater right to employment than if you had been employed continuously rather than on leave.  [Note – Reinstatement rights depend on the statute that governs at the time the employee returns. If the employee is returning from FMLA or CFRA leave, the employer must reinstate her to the same or equivalent position.  If the employee is returning from a PDA leave (i.e., she declines to take birth-bonding leave under the FMLA or CFRA), the employer must reinstate her to the same position, except in very limited circumstances.] 

I am enclosing a Certification of Health Care Provider (which must be returned by __(Date)__) and a copy of the Company’s policies that apply to your leave of absence.  If you have any questions, please feel free to contact me.

Sincerely,

Enclosures
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